
CE & CLE FAQs are available under 

the Texas TIPS tab at 

www.stewart.com/texas  

http://www.stewart.com/texas


 Your phones will be muted.  This will allow a  better 
 recording of the webinar. 

 

 If you have any questions for the speaker, please use the 

 online chat feature.   
 

 If you have questions after the presentation, please e-mail 
 the presenter or your favorite Texas underwriting counsel. 

 

 In order to obtain a CE Certificate or CLE Credit, you must 
 listen to the webinar for a minimum of 55 minutes, obtain 
 the password provided at the end of the presentation and 
 follow the instructions as given. 
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ATTORNEY INFORMATION 

Because of opinions expressed by the Texas Department of Insurance 

(TDI) concerning rebates, legal credit is available only to: 

 

 Attorneys who own title agencies that are Stewart Title Guaranty 

Agents 

 Attorneys employed by a title insurance agent licensed with Stewart 

Title Guaranty or Stewart entities 

 Fee attorneys who have an Escrow Officer license through a 

Stewart Title Agent or Stewart entity 

 

We welcome any other lawyers to listen, but cannot provide 

continuing education credit to you. 
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Asking Your 

Underwriter 

Good Questions 

John Rothermel  
Senior Vice President 

Regional Underwriting Counsel 

Senior Underwriter 

 

SW Regional Underwriting Office 

Stewart Title Guaranty Company 



What does your underwriter do for you? 

Stewart Underwriters take pride in being available to 

answer underwriting questions about:  

 

• Title Insurance Transactions 

• Probate and Estates 

• Regulations and Rules 

• Homestead 

• Endorsements 

• Surveys  

• and more… 
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Bad Questions = Many E-mails and Frustration 

By bad questions, we mean a question that:  

– assumes the underwriter has as much knowledge of the 

transaction as you do 

– asks such an open ended question the underwriter can’t 

tell what the questioner really needs 

– sends hundreds of pages of documents to review without 

telling the underwriter what the review should be for 

– and more…  
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Bad Questions = Many E-mails and Frustration 

If the underwriter can’t understand the question, they will 

have to ask enough questions to get enough information to 

know what they are being asked to do. 

– This may take multiple e-mails or phone calls, each of 

which takes your time and effort to respond to. 

– Time which may mean the customer is getting frustrated 

and yelling at you.  
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Bad Questions = Many E-mails and Frustration 

How to help: 

– Think about the question(s) you need answered. 

– Give enough detail so the underwriter can understand the 

deal.  

– If you want a document reviewed, tell the underwriter what 

you think, why you think it and what page you think has the 

information. 

– Remember that an underwriter is not an examiner.  
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Examiner vs Underwriter 

An examiner reviews the compilation of recorded or public 

documents to determine ownership of the property and 

parties that may have an interest in the property.  

– Like liens, leases and easements 

 

An underwriter applies experience and education to make 

risk decisions based on matters discovered in the search 

and examination process. 
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Examiner vs Underwriter 

It is the duty of the examiner to raise all of the matters that 

the search and exam uncovers so the escrow officer and 

underwriter can determine what actions to take or 

exceptions can be dealt with. 

 

An underwriter has upwards of 200 companies and 

hundreds of title folks as customers. Only a limited amount 

of time can be spent ferreting out what the real question is. 

 

We have plenty of time to discuss the question with you 

and craft solutions, just not so much time for digging 

through hundreds of pages to see if we can find what you 

are needing.  
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“Please Advise” 

This is the type of email that is extremely difficult to answer. It is 
generally in the subject heading and may have a 5-20 e-mail 
threads set out. 

 
“Please advise” …about what? 

 

We will look at a number of actual situations but scattered in this 
presentation are some exampled of how such a broad question 
might jokingly be answered. 
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The information has been changed to protect the 
innocent! 

For the remainder of this presentation, we will look at a number 
of recent questions. Most have been slightly changed to make a 
better impact.  

 

If you are the “asker” of the question, we don’t mean to call you 
out. We are just using the basic facts for learning purposes. 

 

Remember as my mother-in-law used to say, 

 “No one is worthless, they can always be an  example.” 
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Advice #1 

 

 

Don’t do anything that you wouldn’t want your family to 

read about online, in a newspaper, or see on the news. 

 

Especially, nothing that makes you  

put your jacket over your head! 
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This is not your best day! 
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POA Question 

“Is the attached POA okay to use?” 

 

What kind of transaction do we have? 

– It might be okay for a refinance transaction. 

– It might be okay for a sale. 

– It might not be okay for a HEL deal. 

• Was it executed in the title company, lender or attorney office? 
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Advice #2 

 

 

Always wear clean underwear.  

 

You don’t want to embarrass your family  

if you are taken to the hospital. 
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“Please review below” 

And below are ten documents comprising 250 pages and 

there is no question asked. 

 

So what do we review? 

– Are these proposed documents for a large deal? 

– Are they the bankruptcy documents for a small house deal? 

– Can I read the commitment (did you send it?) and tell from the 

requirements what the issues are?  

– When do you need an answer by? 

– Who’s asking the questions? Is that document included? 

17 



“What is needed for insuring purposes regarding that?” 

 

• Apparently, the facts are that site work is being done on 

vacant property for which a construction loan is being 

sought. 

• We are told “lien waivers are being obtained”.  

– Are they unconditional lien waivers? 

• Is the question, how does the construction lien gain 

priority over site work for streets, roads, and utilities?  
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Lien Priority Continued 

I assume that you are trying to assure that the construction 
loan has priority over the infrastructure lien. 

 

We have to start with the premise that it can’t gain such 
priority. So then, the question becomes how do we 
eliminate as much of the risk as possible? 
1. Indemnity and financial statements from the owner and the 

contractor doing the work, 

2. Unconditional lien waivers from all suppliers and subcontractors 
that have worked on the job, 

3. A list of all suppliers and subcontractors that have worked on the 
job, 

4. Or, infrastructure works ceases for 30 days, all work to date is paid 
for and unconditional lien waivers are obtained and a new 
infrastructure contract is entered into for the remainder of the work. 
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“Affidavit of heirship documents were recorded. They are 

bad—I attached them for you to look at. Can we take 

them?” 

 

• What does the closer or examiner find wrong with them? 

– No heir signed, only disinterested neighbors? 

• When were they executed?  

– Are any of the people who signed still alive?  

• One was 90 years old, 10 years ago.   
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“Does the deed need to be corrected?” 

 

• No deed attached to e-mail 

• When we got it, it said that the grantor was conveying 

100% interest to domestic partner.   

– Deed of trust was just signed by both.   

– Nothing about homestead, nothing about why “prior” owner was 

signing.   

• Correction deed needed to explain what the parties 

intended. It may be that the additional information may 

allow the deed to work.   
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Advice #3 

Every Choice Has Consequences 

Owners of property make many decisions. Each has 

consequences and the title company didn’t make any of 

those decisions and is not responsible for those 

consequences. 

– A dispute with a credit card company leading to an AJ. 

• Needs to send the 30-day letter not just have title company 

take the risk because it’s homestead 

– Failure to pay taxes 

– Failure to probate a will 

– Building a building without a survey 

– Are just some of the choices 
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“Please review bankruptcy.” 

 

• OMG, review these 400 pages?   

– For what? 

• What is the transaction?   

• What chapter is the bankruptcy?   

• Is the owner claiming to sell free and clear of liens?   

• Has someone at the title company (examiner) looked at 

the documents?   

• Is there a commitment that makes requirements? 
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“Are these documents okay?” 

 

We immediately have questions similar to the previous 

slide: 

– What is the transaction? 

– Whose in title? 

– Who thinks the documents are okay? Who thinks they are 

not? 

– How much money is involved? 
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“Do I need a new survey?” 

 

• Can I see the “old” survey? 

• Have there been changes on the ground? 

• Who’s going to sign the T-47? 

– How do they have the knowledge needed? 

• Evidence of a survey vs. a survey 

– Missing signature—might have been signed in yellow so 
as to not show on a copy 

– Did the original survey show improvements? 

– Did it show easements (not required under TBPLS rules 
unless in the surveyor’s contract)?  

– Is there a new fence? Or a replacement for an existing 
fence? 
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Advice #4 

 

 

 

If all your friends jump off a bridge,  

would you jump off too? 
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Advice #4: If all your friends jump off a bridge, would 

you jump off too? 

 

“What do you mean that I have to sign this affidavit? I’ve 

closed hundreds of deals with other companies and none 

of them ever made me sign such a thing!” 

– See heading. 

 

If something is wrong, bad vibes, clear TDI rule violation or 

violation of bulletins or Virtual Underwriter, just because 

someone else has done it, doesn’t make it right. 
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From a customer: “The title company won’t pay credit card 

bills, make them!” 

When a lender makes loan funding contingent on the 
agreement to pay certain bills (not liens) at closing, that is 
NOT an underwriting matter. It is an escrow matter. Paying 
debts that are not real estate liens is not part of closing the 
transaction so it is not regulated by TDI. Yes or No? 

 

• It is an escrow function and thus is an issue that is 
outside the agency agreement. 

• Frequent issue is the credit card company won’t 
accept/properly post payment or there is additional 
interest charged.   

• Probably okay with agreement from borrower and lender 
holding title company harmless from pay this exact 
amount, by X date, but is up to you. 
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“Can we keep copies of surveys rather than the actual 

large survey?” 

 

• Making a copy of a survey doesn’t void the survey. 

– Not copyrighted (despite what some surveyors say) 

• But a copy can affect the scale which makes it hard to 

use later. 

• A copy is evidence of a survey which is what is required 

by TDI regulations. 
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“My seller is a foreign national. Do I have to withhold?” 

• If your transaction is under $300,000, you get an affidavit 

signed where the buyer agrees he will live there for 6 

months out of each of the next two (2) 12-month periods 

then no withholding is required.  

• The seller doesn’t need to sign anything.  

• If all of the first matters are not true then 15% 

withholding is required. 
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“Can a document that isn’t ready at closing be included in a 

policy?”  

No. 
1. We can’t insure a document that hasn’t been signed and 

recorded. That’s just common sense. 

2. Endorsement Instruction IV controls this situation: 
 

a) V. CORRECTION OF POLICY OR BINDER. 

The use of Endorsement T-3 in the Basic Manual is permitted for 
the purpose of stating a correction in the policy or binder as to 
typographical error, omission or addition of materials relating to 
facts that existed at the date of issue that clearly does not change 
the policy or binder as to any facts existing after date of issue nor 
extend its coverage beyond the point that should have been 
covered by the proper issue of a policy or binder. 

 
 

Meaning that if the document is not filed with the other closing 
documents, the policy would then be correct as of the date of issue and 
later filing it would change the policy to facts that didn’t exist at policy 
date.  
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A shredded document?  

Deed of trust was recorded with the signature page omitted.  

– The file has now been shredded.  

 

• How do we correct this?   

• Is a correction affidavit acceptable or do we have to get 

the original DOT back and re-record? 
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A shredded document?  

The signature is an important part of a document.  

 

I would get the original back, add the signature page and 

re-record. 
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An Old Laundry Lease 

“The current owners have owned the property since 2008 

and have no knowledge of this lease. Can we just add that 

to the affidavit of debts and liens and remove?” 

 

It’s as hard to prove lack of knowledge as it is to prove 

illiteracy. The only thing you can do is ask. You can throw a 

book at some one claiming to be illiterate and yell, “Read!”, 

but scam or not they will just look at you blankly.     
 

Likewise, when a person says I have no knowledge, you 

can’t sneak up on them and yell, “Laundry lease!”, and they 

will magically reply, “Oh yes, I remember now!”  

 

If the affidavit is made under penalties of perjury it’s about 

the best we can do.  34 



 

The Question Within the Question 

“We just received an order that is reflected by the lender as 

a Refinance of an investment home—No cash out, there 

will be a 1-4 family rider attached to the Deed of Trust. The 

property owner has provided a copy of the lease. The 

property owner currently resides with her parents in their 

home.  
 

Is this transaction insurable?” 

 

 

35 



 

The Question Within the Question 

• The lease is about to expire. It needs to be formally 

extended in writing. 

• But since she is claiming a homestead tax exemption on 

the property, that is just cheating. She needs to remove 

the exemption and pay any supplemental taxes due from 

fraudulently claiming the property as homestead.  

• This kind of thing makes it hard to rely on any other 

documents or things that she says. Besides paying the 

taxes, we need a homestead affidavit disclaiming this 

property and claiming a leasehold homestead in the 

parents’ property. 
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Advice #5  

Gross negligence is equal to intentional wrong. 

 

In other words, looking the other way when you suspect a 

problem is just as bad as working out a scam. 

– Changing closing statements after they are signed 

– Leaving the room so that a seller in a flip can provide the 

down payment to the ultimate buyer 

– Showing someone in title before they have acquired the 

property  
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Thank goodness for documents! 

“X signed a contract and advises us she is the sole owner 

of the property, however, we are not comfortable with that 

statement. 

 

Please review attached and let me know.” 
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Thank goodness for short documents! 

What we don't know is whether or not the quitclaim deed was 

executed by Mom when she was competent to execute a legal 

document.  

– It was done about 1 month prior to death. Few people in their mid-

80s are still competent when they are that close to death.  

– The fact that it is a quit claim deed is not an issue under our bulletin 

TX-000065 which recognizes quit claim deeds in family situations.  

• The next issue is the joint tenancy with right of survivorship. 

Since Mom is dead, the daughter would be the sole owner. 
 

• However, since we are not sure about the competency of 

Mom, I would want Son and Daughter to either quit claim 

deed to X or at least execute a recordable document 

recognizing that they have no interest in the property. 
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Dead Folks, Live Folks 

“One of our clients has asked us if we would be able to 

close this transaction. We have an affidavit of heirship that 

states Joe has executed a disclaimer of interest in the 

estate of Joe Senior. I don’t have a copy of Amy’s probate.  

Joe, from what I gather, is the executor of Amy’s estate.”   

 

From what I gather, Joe has some involuntary liens.  

• Can he sign a disclaimer of interest in her estate, if the 

probate is complete?  

• Would the liens still come into play if he doesn’t sign a 

disclaimer, but only signs as executor of her estate?”  
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Dead Folks, Live Folks 

Prior to the enactment of the Estates Code in 2014, a 

disclaimer could be filed only within 9-months after death. 

Since 1-1-2014, a disclaimer can be filed for an indefinite 

time. 
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Do what I say, but what did I say? 

“Attached is the borrower’s Divorce Decree. On page 6 it 

says she has 6-months to refinance the property. Later on, 

it says she is to sell the property. The transaction we are 

doing is a refinance. Since 6-months have passed can she 

still refinance? Or does she have to sell the property?” 

 

We would require the former husband’s consent to the 
refinance since it has been more than 6 months. 

 

42 



 

When folks can’t follow your instructions. 

“Please take a look at these executed documents. Seller  

went to the US Embassy in X. I want to make sure 

everything is okay, so I can disburse today, if possible.” 

 

The documents themselves were notarized only by a 

foreign notary. The consular official just said he saw them. 

If the local county clerk will record, then they would be okay 

with us, especially for the small amount (under $20,000). 
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Fraud on the community estate? 

“This is a commercial property that Gladys owned before 

marriage. Percy was not shown on our title report as an 

owner. He did sign a deed of trust pro forma. Can I give 

him copies of anything?”  

 

I would give him a copy of what’s in the public records, 

anything else would require a subpoena.  
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Does it mean what it says? 

“Here’s a copy of an Order of Partial Dismissal of a Tax 
Suit. The Tax Suit listed 8 different tracts.   

My property is X, which is set out in the partial dismissal.   

It appears to only be dismissing the lenders from the suit as 
to the tracts listed. I think we need the owner dismissed 
from this suit as to this property.   

The attorney for the taxing office says they won’t dismiss 
taxpayer from the suit until everything is paid. 

Can I rely on the dismissal?” 

 

We need either the owner dismissed or the property 
released as to the owners and the lenders. 

 
45 



 

Where do these “underwriting standards” 

come from anyway? 

 

From the commitment: “Said Affidavit is unacceptable due 

to the fact that none of the Affiants are family members and 

the Affidavit does not set out the length of time the Affiants 

knew the Decedent.  

The affidavit did have a will attached and had 3 individuals 

corroborate with first one stating they knew deceased since 

2001.” 
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Where do these “underwriting standards” 

come from anyway? 

 

There is no requirement that an affiant be a family member.  

I saw the 2001 date and so all is okay. 

 

In fact, for many years most underwriters didn’t want a 

family member because they sometimes lie. Over time, it 

seems that the pendulum has swung and now most of the 

time we as for one family member and at least (2) two 

disinterested parties. If you get an heirship affidavit from 

only disinterested parties, call your Texas underwriter.  

47 



Advice #6:  

Quarreling is the weapon of the weak. 

“We have a contract for a house where the owner is 

deceased and has been for years. His uncle is trying to sell 

the house. When the owner died, his girlfriend was 

pregnant. That child is the owner’s only heir but he was 

adopted by his mother’s husband. Their attorney insists 

that  we can have an affidavit of heirship created and have 

the son sign as the only heir?” 
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Advice #6: 

Quarreling is the weapon of the weak. 

Under Texas law, an adopted child inherits from both the 
natural parents and the adoptive parents. If the child is over 
18 then (s)he needs to sign. If not, (s)he needs a temporary 
guardianship under section 1351.001 Estates Code which 
allows the sale of a minor’s property if his/her share is less 
than $100,000.   

 

Is there a problem with this child’s parents never being 
married and the child being born after the father’s death? 

•  No, grandfather (father of deceased) is the one willing to 
sign the affidavit of heirship so the child can receive all 
the proceeds.  
– Okay, as long as grandfather gets no proceeds and at least one 

disinterested party also signs the heirship affidavit.  

 
 49 



 

A legal description is an important thing. 

“We are working a home equity loan with both a divorce 

decree and a settlement agreement. We were going to 

record the settlement but it was never signed by the judge.  

Would recording the divorce decree in real property records 

be sufficient? I have attached both the divorce decree and 

the mediated settlement agreement.” 

 

Neither document seems to have a legal description so 

recording either or both is no help. You need one of them 

corrected… probably by a nunc pro tunc order.  
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Roll back taxes are such a Texas problem. 

From the lender:   

1. Tax certificates reflect Agriculture Exemption—Are there any 
rollback taxes? 

2. Title company must delete the rollback tax exemption from 
the final title policy when it is issued (INVESTOR 
REQUIREMENT). 

From the closer:   

We confirmed that rollback taxes should not be triggered on the 
1 acre that the tax office requires to be removed from the 
agriculture exemption in 2017.  

The only true way to give the tax deletion on your transaction 
would be to pay the rollback taxes for the 5 years for the 5 acres, 
which would be pretty expensive.  
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The tax certificates show that a tiny amount of taxes would 

be due (less than $100) even if there were no 

agriculture/open space exemptions.  

 

While the amount at risk for us would be small, there is no 

reason for us to violate the rule and take the risk when the 

amount owing by the parties with the exemption removed is 

also tiny. They just need to pay the 5-year supplemental bill 

to satisfy the lender. 
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Sometimes a bulletin can be really useful. 

“We’ve been asked to insure a 12.781 acre tract out of the Johnson Survey in X 
County, Texas. The buyer is purchasing the acreage for $25,000; however, he 
plans on constructing a home on the property immediately. 

We have a fairly detailed affidavit of heirship, dated March 13, 1965, which 
shows he had one son, who predeceased him. His only other heirs were his 
seven brothers and sisters. In near as we can determine, all of his siblings, with 
the exception of one, and their respective children, grand-children, and great-
grand-children executed deeds to J. B. Furr, Jr. and J. D. Furr, Jr. There are no 
deeds out of the seventh brother or his heirs. We have been told they all lived 
and died in California. 

 

On January 12, 1961 Scott and Lucy executed a Warranty Deed to Mark and 
Jennifer  conveying them the 80  acre tract. Since that date the title is regular. 
The 12.781 acres in question come out of what was awarded to Scott who is 
now deceased. A certified copy of his probate is of record in X County.” 
 

Our bulletin TX-000065 only requires a deed search to the first 
warranty deed older than 35 years. 
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Sound like your family? It does mine. 

“Attorney is asking me if his client dies this weekend (in 

hospice and pretty bad shape) can he just do an heirship 

affidavit? He has a will that he can attach and this is the 

only property that he owns and all heirs are in agreement 

and willing to sign. Buyer on the file is trying to close by the 

end of this month.” 

 

Yes, but you have to be able to comply with P-11 re taxes. 
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Sound like your family? It does mine. 

“So as long as we have a letter from her CPA or heirs that 

there would be no estate taxes and certify that all bills are 

paid, we are good to go.” 

 

Yes per P-11. 
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Okay, there just aren’t any underwriter conditions. 

“Our Client just called asking for the easement in the 

underwriters condition section be removed. She said that 

they cannot close like this. I asked what section page or 

number on the commitment was he referring to and he 

simply stated “there isn’t a number or page, just under the 

underwriter conditions.”   

 

Please advise as I do not know what to tell him!” 
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• The first thing to think about is that there are no 

underwriter conditions even in the policy. 

• Secondly, we don’t have the commitment and have no 

idea what easement the client is talking about. 
 

What to say? 

– Please send a copy of the document you are referring to 

and mark the matter you are concerned with.  

57 



Take Aways 

• Stewart underwriters field around 60,000 inquires from 
agents a year.  Most of them are easy enough to answer.  
Some are much more difficult as some of these examples 
have shown. 

 

• We try to give sound and reasoned answers to all of the 
questions we get. Sometimes we have to ask more questions 
to be able to do that.  

 

• The purpose of this seminar is to help you think through the 
questions you are asking so that we can provide you with 
answers you can use. 
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Take Aways 

• Sometimes, in our experience we will see a question that was 
not asked but needs to be answered.  Sometimes we will see 
a safe way around a good exception or requirement that was 
made in the commitment.   Experience and exposure to a 
wide array of issues allows us to deal with your questions … 
once we understand them and have the documents needed 
to do so. 

 

• Without our agents and their questions, we would have no 
jobs.  We thank you for all you do for your customers and us 
and the questions you ask. 
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Contact Info 

John Rothermel 

SW Regional Underwriter 

Senior Vice President 

Senior Underwriter 
 

Stewart Title Guaranty Company  

San Antonio, Texas 

210.590.1981 

john.rothermel@stewart.com  
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Per the TDI and State Bar, in order to 
obtain a CE Certificate or CLE Credit, you 
must listen to the webinar for a minimum 
of 55 minutes, obtain the password 
provided at the end of the presentation 
and follow the instructions as given. 

 



To Receive CE Credit 
Each individual seeking credit hours must send their own certificate request to: 

CEcertificate@stewart.com 

Please include the following information: 
• Provide only this Presentation Name in the Subject Line of your e-mail – 

“Asking Your Underwriter Good Questions” 
In the body of your e-mail: 
• Name of Participant (as it appears on your Escrow Officer License); 
• Presentation PASSWORD given at the end of the webinar; 

• License Number Only (located on left side of Escrow Officer Certificate of License – for 
example:   License Number: 1234567-890123) 

 
For Attorney CLE Credit also include: 
• Texas State Bar Number 
• Affiliation with Stewart 

– Employed by Stewart Title Guaranty Company; 
– an affiliate; or 
– a Stewart agent 

 

For more details, see the  CE and CLE FAQs at: 
 

 http://www.stewart.com/en/stg/texas/education/texas-tips/ce-cle-faqs.html 
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Please contact us ONLY if you haven’t received your 

certificate within 10 business days at: 
 

CEcertificate@stewart.com  
 

 

 

 

You can access the full presentation materials 10 business 

days after this presentation as well as all current courses at:  
www.stewart.com/texas  

under the “Texas TIPS” tab 
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Next Month’s Texas TIPS Online presentation is 
 

  April 20, 2017 
 

“Basic Manual 

Reorganization Update” 
 

presented by: 

Heidi Junge 
 

 

 

For Questions/Comments Email 

 john.rothermel@stewart.com  

 or 

  heidi.junge@stewart.com  65 
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